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EXECUTIVE SUMMARY 

The proposed new rule to require that broadcast licensees retain recordings of all 

programs aired between 6 a.m. and 10 p.m. to “increase the effectiveness” of FCC enforcement 

of restrictions on obscene, indecent, and profane broadcasts, addresses a phantom problem.  

Nothing in the Commission’s experience suggests such a requirement is warranted, either to 

facilitate the filing of complaints by viewers and listeners or to enhance the Commission’s ability 

to review and dispose of those complaints.  Moreover, this exercise in regulatory overkill cannot 

survive constitutional scrutiny. 

A recording requirement for all broadcast programming in the name of indecency en-

forcement cannot be justified based on raw numbers, whether one examines the total amount of 

programming, the number of indecency complaints filed, or the number of programs named in 

complaints.  The amount of programming that even potentially violates the indecency rules is 

miniscule when compared to the millions of hours aired by radio and television broadcasters.  Of 

the eight billion minutes of broadcast programming aired each year, only a few hours are even 

subject to indecency complaints, most of which are found to be baseless.  Moreover, by the 

Commission’s own estimates only about one percent of complaints are dismissed for lack of 

substantiation where lack of a tape or transcript might have been an issue.   

On the other side of the balance, the advance of technology and the Commission’s “user 

friendly” procedures mean that it is easier than ever to file an indecency complaint with the FCC. 

Even the organized groups dedicated to combating what they deem “indecent” programming 

acknowledge that existing mechanisms make filing indecency complaints “as easy as picking up 

the telephone or sending an e-mail,” and that the absence of a rule requiring broadcasters to 

retain recordings does not impede claims.  Indeed, a complainant today need never have even 

heard or seen the broadcast in question.  If anything, the extent to which the Commission has 
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made it easier to file indecency complaints, the increasing frequency and severity of enforce-

ment, and the emergence of organized campaigns to file duplicate complaints indicate that, if 

further action regarding the indecency complaint process is warranted, it should be to make it 

more exacting for complainants, not more burdensome for broadcasters. 

The possibility of a program taping and retention requirement threatens to increase due 

process concerns as the Commission has moved away from requiring some quantum of proof, 

such as a tape or transcript, or a significant excerpt of a program, before the Commission moves 

forward on a complaint.  This trend has resulted in a presumption that a complaint is valid unless 

the licensee can disprove it.  The proposed rule reinforces this trend, contrary to basic constitu-

tional doctrine.  Such protections are particularly important for broadcast licensees, whose entire 

business is at the mercy of FCC licensing.   

Not only is a recording requirement unnecessary, it would impose significant economic 

and administrative burdens on broadcasters.  When the FCC last considered such a requirement 

for reasons similar to those raised here, it found the benefits did not outweigh the costs, that the 

rule would cause almost every station to expend funds that otherwise could be used for public 

service programming or other purposes, and that the burdens would fall disproportionately on 

very small stations.  Whatever advances have been made in recording and storage, these findings 

remain true today.  The proposed rule would require broadcasters as an industry to spend at least 

tens of millions and perhaps well over $100 million in recording, storage and personnel costs to 

comply, with no countervailing public interest benefits. 

The proposal to require the recording of all broadcast programming would have a 

profound chilling effect and could not survive First Amendment scrutiny.  The proposed rule is 

strikingly at odds with repeated Commission claims that the First Amendment is a “critical 
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limitation” on enforcing Section 1464 as well as judicial admonishments that the FCC must 

exercise “caution” and “restraint” in this sensitive area of regulation.  It also conflicts with 

precedent.  The D.C. Circuit struck down a similar recording requirement over a quarter-century 

ago, finding it imposed substantial burdens, presented risks of direct governmental interference 

with program content, and was unsupported by any substantial government interest on the other 

side of the constitutional balance.  Community-Service Broadcasting of Mid-America, Inc. v. 

FCC, 593 F.2d 1102 (D.C. Cir. 1978) (en banc).  Even as that case was being litigated, the FCC 

rejected a proposal to require broadcasters to retain tapes of their programs, noting that concerns 

that the proposed rule might have a chilling effect could not easily be dismissed.  As one judge 

on the en banc panel wrote, “the taping requirement serves to facilitate the exercise of ‘raised 

eyebrow’ regulation” because “it provides a mechanism, for those who would wish to do so, to 

review systematically the content of . . . programming.”  Id. at 1116. 

All the foregoing considered, the proposed recording and retention requirement would 

not survive intermediate scrutiny under which the Commission must show that the rule will 

directly and materially serve an important interest, that it is narrowly tailored, and that it will 

restrict no more speech than necessary.  In this regard, a program taping and retention rule would 

not materially advance the government’s interest in enforcing its indecency rules where fewer 

than one percent of complaints are dismissed for lack of substantiation.  At the same time, it 

would be excessively burdensome to require broadcasters to record over 26 million hours of 

programs each calendar quarter because a few minutes may be indecent and a small fraction of 

the resulting complaints may lack sufficient proof.  Accordingly, the Commission should reject 

the proposed taping and retention requirement. 



 

 1

Before the  
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 
 
In the Matter of ) 
 ) 
Retention by Broadcasters of ) MB Docket No. 04-232 
Program Recordings )   
 ) 
 
 

COMMENTS OF BROADCASTERS’ COALITION 
 

The Broadcasters’ Coalition, comprised of Beasley Broadcast Group, Inc.; Citadel 

Broadcasting Corporation; Clarke Broadcasting Corporation; Entercom Communications Corp.; 

Fox Entertainment Group, Inc.; Galaxy Communications, L.P.; Multicultural Radio Broad-

casting, Inc.; Radio One, Inc.; Sarkes Tarzian, Inc.; Viacom Inc.; and the Washington State 

Association of Broadcasters, by counsel, hereby submits comments on the Notice of Proposed 

Rulemaking in the above-captioned proceeding. 1  The Coalition is a group of radio and televi-

sion broadcasters of diverse size who strongly oppose the proposal to require licensees to record 

all programs and retain the recordings for the ostensible purpose of enhancing the effectiveness 

of the FCC’s enforcement of its indecency rules.   

The Commission’s proposal addresses a phantom problem, as the Commission’s own 

records demonstrate that the lack of tapes or recordings has had no material effect on indecency  

enforcement.  An exceedingly small percentage of indecency complaints is dismissed for lack of 

substantiation, and the process for submitting complaints places no significant burdens on 

complainants.  Not only is a recording requirement unnecessary, it would impose significant 

burdens on broadcast stations while reaping no discernable regulatory benefit.  Indeed, the ability 

of activist groups to use the complaint process to drive the Commission’s agenda toward greater 
                                                 

1 Retention by Broadcasters of Program Recordings, 19 FCC Rcd. 12626 (2004) (“Notice”). 
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content control suggests the agency should consider revising its procedures to screen out 

burdensome and duplicative “form” complaints.  Coming in the midst of a crackdown on 

potentially “indecent” or “profane” broadcasts, the proposal to require the recording of all 

broadcast programming would have a profound chilling effect and would not survive First 

Amendment scrutiny. 

I. BACKGROUND 

The Notice proposes a new rule to require all broadcast licensees to retain recordings of 

all programs broadcast for 60 to 90 days “to increase the effectiveness of the Commission’s 

process for enforcing restrictions on obscene, indecent, and profane broadcast programming.” 2  

The proposal was not released in a vacuum, but emerged as high-profile events focused the 

attention of Congress and the FCC on the issue of indecency enforcement.  In this highly-

charged atmosphere, the Commission has characterized its recent efforts to enforce the 

indecency rules as “the most aggressive enforcement regime in decades” and announced 

“additional steps to sharpen our enforcement blade.”  Such measures include increasing penalties 

for licensees, penalizing multiple utterances within a single program as separate indecency 

violations, and threatening to convene license revocation proceedings in “egregious” cases. 3 

                                                 
2 Notice ¶ 1.  The Notice proposes to require broadcasters to retain a recording of all material 

they air between 6 a.m. and 10 p.m. – and potentially 24 hours a day – for a “limited” period of 
time such as 60 days, and perhaps as long as 90 days or longer.  The purpose is to “establish a 
retention period … to ensure … recording[s] will be available” when the FCC takes the initial 
enforcement step of issuing Letters of Inquiry (“LOIs”) to broadcasters regarding programming 
alleged to be indecent.  Id. ¶ 7.   

3 Testimony of Federal Communications Commission, Before the United States Senate, 
Committee on Commerce, Science and Transportation, at 3 (Feb. 11, 2004); Testimony Before 
the House Energy and Commerce Committee Subcommittee on Telecommunications and the 
Internet, at 3 (Feb. 11, 2004).   
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Congress currently is contemplating constitutionally questionable legislation to vastly 

expand the penalties for broadcast indecency. 4  However, the FCC did not wait for legislation to 

pass before expanding both the scope of its indecency enforcement policies and the sanctions for 

violating them.  Since the beginning of 2004, the Commission has announced forfeitures totaling 

$1,642,000 and has negotiated settlements netting over $2 million in “voluntary” payments to the 

U.S. Treasury. 5  It overruled precedent which held that the Commission could not penalize a 

broadcaster unless the indecent utterance is intentional and repeated, and revived the broad and 

amorphous concept of “profanity” as a separate statutory prohibition under 18 U.S.C. § 1464. 6  

At the same time it has adopted orders that reduce the predictive value of previous staff rulings, 7 

increased the types of programs or utterances that may give rise to an offense, 8 and multiply the 

                                                 
4 See Ronald W. Reagan National Defense Authorization Act for Fiscal Year 2005, S. 2400, 

108th Cong. (2004); Broadcast Decency Enforcement Act of 2004, S.A.3235, 108th Cong. 
(2004); Broadcast Decency Enforcement Act of 2004, S. 2056, 108th Cong. (2004); Broadcast 
Decency Enforcement Act of 2004, H.R. 3717, 108th Cong. (2004). 

5 Emmis Communications Corp., Order, FCC 04-199 (rel. Aug. 12, 1999) ($300,000 
“voluntary” payment); Clear Channel Communications, Inc., 19 FCC Rcd. 10,880 (2004) ($1.75 
million “voluntary” payment); AMFM Radio Licenses, L.L.C., 19 FCC Rcd. 10,751 ($27,500 
notice of apparent liability), concurrently rescinded, 19 FCC Rcd. 10,775 (2004); Clear Channel 
Broad. Licenses, Inc., 19 FCC Rcd. 6773 (2004) ($495,000 notice of apparent liability); Infinity 
Broad. Operations, Inc., 19 FCC Rcd. 5032 ($27,5000 notice of apparent liability) (“Infinity 
Broad. Operations”); AMFM Radio Licenses, Inc., 19 FCC Rcd. 5005 (2004) ($247,500 notice 
of apparent liability); Capstar TX Ltd. P’ship, 19 FCC Rcd. 4960 (2004) (“Capstar”) ($55,000 
notice of apparent liability); Emmis Radio License Corp., 19 FCC Rcd. 2701 (Enf. Bur. 2004) 
($7,000 forfeiture order for WKXQ); Clear Channel Broad. Licenses, Inc., 19 FCC Rcd. 1768 
(2004) ($755,000 notice of apparent liability); Young Broad. of San Francisco, Inc., 19 FCC 
Rcd. 1751 (2004) ($27,500 notice of apparent liability). 

6 Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden 
Globe Awards” Program, 19 FCC Rcd. 4975 (2004) (“Golden Globe Awards”). 

7 E.g., Infinity Broad. Operations, 19 FCC Rcd. at 5037 (declaring that § 1464 decisions of 
the Enforcement Bureau are non-binding “[t]o the extent that the Staff may have erred”). 
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fines for failing to anticipate the FCC’s new regime. 9  These actions coincided with a general 

tendency by the Commission to lower the threshold for what constitutes a valid complaint, 10 

which appears to have fostered a proliferation of LOIs from the Enforcement Bureau.  

As a result of these actions there has been a dramatic and unprecedented retrenchment 

among providers of broadcast content. 11  Depending upon the point of view, these actions may 

be described as imposing an unconstitutional chilling effect or achieving effective deterrence, but 

regardless of the characterization there is no serious dispute that the Commission’s actions have 

had a significant dampening effect. 12  Within this context the Notice seeks comment on whether 

                                                                                                                                                             
8 E.g., Young Broad., 19 FCC Rcd. 1751 (split-second exposure of nudity during live news 

interview found to be indecent); AMFM Radio Licenses, L.L.C., 19 FCC Rcd. at 10,755 & n.31 
(issuing notice of apparent liability for broadcast that did not include use of the word “penis” but 
instead used euphemisms). 

9 Clear Channel, 19 FCC Rcd. 6773 (proposing a $495,000 fine based on a “per utterance” 
calculation).  The Commission also has acted to increase the magnitude of indecency fines by 
regularly imposing the highest possible fine as a starting point rather than as a maximum for the 
most egregious offenses, and by imposing penalties on affiliates and syndicated stations.  See id.; 
AMFM Radio Licenses, L.L.C., 19 FCC Rcd. 10,751; AMFM Radio Licenses, Inc., 19 FCC Rcd. 
5005; Young Broad., 19 FCC Rcd. 1751. 

10 E.g., Capstar, 19 FCC Rcd. 4960 (granting complaint without support of tape or transcript 
where complainant’s description of offending broadcast noted “I think those were the words they 
said”).  The Commission even has indicated its intention to take action against stations that have 
received no complaints at all.  E.g., Clear Channel, 19 FCC Rcd. at 6779-80. 

11 For numerous examples of the significant chilling effect caused by the Commission’s new 
approach to indecency enforcement, see Petition for Reconsideration of ACLU, et al., 
Complaints Against Various Broadcast Licensees Regarding Their Airing of the “Golden Globe 
Awards” Program, File No. EB-03-IH-0110 (filed April 19, 2004).  See also Letter from 
Americans for Tax Reform to Chairman Michael Powell, June 1, 2004; Comments of the Radio-
Television News Directors Ass’n., April 29, 2004; Comments of the Media Institute, May 4, 
2004; Comments of the CBS Television Network Affiliates, May 4, 2004; Comments of the 
Public Broadcasters, May 4, 2004; Comments of the Center for Creative Voices in Media, May 
11, 2004; and Comments of the NBC Affiliates, May 4, 2004; NBC Petition for Partial Recon-
sideration, April 19, 2004; Petition for Reconsideration of David Tillotson, April 12, 2004. 

12 The Notice cautions that the Commission is not seeking comment on its “substantive 
standards for indecency or any other rules that may be implicated.”  Notice ¶ 11.  Accordingly, 
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a taping requirement “raise[s] any First Amendment issues,” Notice ¶ 10, the analysis of which 

requires an understanding of the current enforcement environment.   

II. THERE IS NO NEED TO ADOPT A RECORDING REQUIREMENT FOR 
BROADCAST PROGRAMMING 

A. The Commission’s Experience with Indecency Enforcement 
Does Not Support a Taping and Retention Requirement 

There is nothing in the Commission’s experience that suggests a recording and retention 

requirement is required for broadcast licensees, whether the goal is to enhance the effectiveness 

of the Commission’s review and disposition of indecency complaints or to facilitate the filing of 

those complaints.  Nevertheless, the Notice proposes to dramatically increase the burdens 

imposed on licensees.   

1. The Commission’s Experience With Complaints 
Does Not Support a Recording Requirement 

A proposal that all programs be recorded and the recordings be retained to facilitate 

enforcement of the indecency rules cannot be justified based on raw numbers, whether the 

Commission examines the total amount of programming, the number of indecency complaints 

filed, the number of programs named in the complaints, or – most tellingly – the few instances in 

which the lack of a tape or transcript is an issue.  The sheer number of programs broadcast each 

year helps put the program recording proposal into perspective: 

In a universe of television and radio programming that is informative, 
educational and entertaining, the incidences of indecency are infinitesimal.  
There are more than 1,700 television stations and nearly 13,500 radio 
stations nationwide, broadcasting a total of some 8 billion minutes each 
year.  And yet, in a given year, programming that is found to be indecent 

                                                                                                                                                             
the observation set forth in the text that changes in the FCC’s enforcement practices have had a 
widespread impact on broadcast programming and practices is not intended to present an 
argument about the policy’s unconstitutionality in this proceeding.  Rather, it is intended only to 
put the FCC’s quest for greater “effectiveness” into perspective. 
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typically represents a handful of incidents covering only a few hours of 
that time even under the vaguest indecency definition that exists today. 13 

To require that all 8 billion minutes be recorded because of the possibility that a minute fraction 

of programs will lead to FCC complaints, and that an even smaller subset of complaints may lack 

adequate support, would be a dramatic example of regulatory overkill. 

A recording requirement is an extreme solution even if the Commission examines the 

issue based on the number of indecency complaints filed, and not on the number of hours 

broadcast.  See Notice ¶ 6 & n.8 (citing complaint data from 2000-2002).  As the Commission’s 

quarterly reports on complaints make clear, focusing just on the number of complaints filed says 

very little about the extent to which the Commission’s practices need to be improved.  The 

Consumer and Governmental Affairs Bureau regularly admonishes the public that “[t]he 

Commission receives many informal complaints that do not involve violations of the 

Communications Act, or a rule or order of the Commission.  The existence of a complaint does 

not necessarily indicate wrongdoing by the company at issue.” 14 Additionally, the Bureau 

recently changed the way it counts complaints – a fact that explains much of the reported 

increase in indecency complaints for the fourth quarter of 2003. 15  Indeed, the Bureau’s new 

method ensures that duplicate complaints will be counted many times over. 16 

                                                 
13 The Broadcast Decency Enforcement Act, Hearings Before the Subcommittee on 

Telecommunications and the Internet, House Committee on Energy and Commerce, 108 Cong., 
2d Sess. 39 (Feb. 11, 2004) (prepared statement of Mel Karmazin) (emphasis in original). 

14 CGB, Report on Informal Consumer Inquiries and Complaints, 4th Quarter Calendar Year 
2003 (rel. June 10, 2004) (“Fourth Quarterly 2003 Report”). 

15 Id.  The most recent quarterly reports show an increase from 19,920 complaints regarding 
broadcast indecency and obscenity for the third quarter of 2003 to146,268 complaints during the 
fourth quarter.  Compare CGB, Report on Informal Consumer Inquiries and Complaints, 3rd 
Quarter Calendar Year 2003 (rel. Nov. 20, 2003) with Fourth Quarterly 2003 Report.  The Com-
mission explained that it now counts complaints received by the Commissioners’ offices and 
filed through the FCC’s general email address in addition to the complaints submitted to the 
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A more telling figure is the number of programs that are named in the complaints to the 

FCC.  Statistics released by the Commission earlier this year illustrate that a tiny fraction of total 

programs aired are the target of indecency complaints in any given year, and, if anything, the 

relative number seems to be decreasing.  For example, the 530,885 indecency complaints on file 

with the FCC as of March 2, 2004, pertain to only 23 radio and television shows. 17  All but 57 of 

those complaints were filed about a single program – the 2004 Super Bowl telecast – while the 

remaining complaints related to only 22 other shows.  In 2003 the FCC received 240,350 com-

plaints focused primarily on 9 programs, including the 2003 Golden Globe Awards show.  And 

in 2002, the Commission received 13,922 indecency complaints, mostly about four programs. 18 

The largest number of programs that drew complaints in any given year since the FCC 

began compiling this data was 345 in 2002 – still a miniscule number compared to the hundreds 

of thousands of programs aired, and smaller still when considering the very few the Commission 

considered actionable. 19  The number of programs named in complaints in 2000 and 2001, 101 

                                                                                                                                                             
Enforcement Bureau.  Thus, though FCC statistics reflect a more than seven-fold increase in 
complaints, it acknowledges its “change in method largely accounts for the increase in Radio and 
Broadcast complaints during the fourth quarter.”  News Release, Quarterly Report on Informal 
Consumer Inquiries and Complaints Released (June 10, 2004). 

16 As explained in more detail below, some of the websites that act as “complaint mills” 
automatically forward a single complaint to each of the Commissioners in addition to the Bureau 
and to key legislators.  See note 24, infra.  As a result, the Bureau’s new methodology alone 
produces a minimum five-fold increase in the number of presumed complaints. 

17 See Letter from Chairman Michael K. Powell to Hon. John D. Dingell, March 2, 2004.  See 
Chart of FCC Indecency Complaints Compared to Numbers of Programs (copy attached as 
Exhibit 1).  

18 Mark Rahner, FCC Indecency Fight Chilling Free Speech?, SEATTLE TIMES, April 24, 
2004, at A1 (quoting FCC complaint statistics).   

19 In 2002 the FCC received complaints regarding 345 programs but issued 7 notices of 
apparent liability.  Id.   
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and 152 respectively, may be more typical.  These figures demonstrate that a very small number 

of programs – the vast majority of which are not found to be indecent – have been targeted by 

increasingly large-scale campaigns to flood the Commission with mass complaints.  These 

figures alone, which highlight the miniscule number of programs for which indecency is even 

alleged, should be sufficient to demonstrate the excessive burden that a taping requirement 

would entail.  

Finally, the small number of complaints subject to dismissal for “lack of a tape, 

transcript, or significant excerpt,” Notice ¶ 6 n.8, cannot justify a universal taping requirement.  

The Commission acknowledges that the overwhelming majority of complaints are dismissed for 

reasons that have nothing to do with the proposed recording and retention requirement.  Unsub-

stantiated complaints represent a very small percentage of complaints overall, and the vast 

majority of dismissals are based on other reasons.  For example, of the 13,537 complaints that 

were dismissed between 2000 and 2002, only about 1 percent were dismissed for “lack of a tape, 

transcript, or significant excerpt.” 20  Even among the complaints dismissed for this stated reason, 

the problem may be far broader than simply lack of a tape or transcript, and may reflect other 

deficiencies, such as failure to identify a program, the broadcast date or the licensee. 

If it is seriously considering a taping and retention requirement, the Commission has an 

obligation to provide precise figures on the complaints it claims were dismissed for a lack of 

substantiation, and to explain the significance of that number as part of its overall enforcement 

scheme.  Based on figures the Commission has made available this year, we know the following:  

Of the millions of programs broadcast during the past four years, the FCC received complaints 

                                                 
20 See Notice ¶ 6 n.8 (citing Letter from Chairman Michael K. Powell to the Hon. John D. 

Dingell, March 2, 2004).  Notably, given the significant number of duplicate complaints, it is 
likely the 1 percent figure greatly overstates the case.   
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against a total of 939 shows.  During this period, from 2000 through 2004, the FCC has issued a 

total of 30 Notices of Apparent Liability.  There is no indication how many complaints may be 

dismissed for lack of a tape or transcript during this period, but figures provided in the Notice for 

2000-2002 suggests that it is a miniscule problem.   

2. The Commission’s Process for Filing Complaints 
Does Not Impose Any Undue Burdens on the 
Public 

The FCC has always allowed individuals to file informal complaints, and since the 

Enforcement Bureau began to accept complaints by email in 2000, it has become an increasingly 

simple matter to file a complaint with the FCC. 21  Members of the public, and in particular a 

number of well-organized activist groups, already take advantage of the Commission’s “user 

friendly” system for lodging and/or pursuing indecency claims.  As explained below, this system 

lends itself to the filing of identical mass complaints against any particular program. 22 

Various organizations have further reduced individual burdens associated with filing 

complaints by operating websites that serve as gateways to the FCC’s indecency enforcement 

                                                 
21 According to the FCC staff, the Commission did not formally announce it would accept 

complaints by email, but it is believed the practice began around 2000 as the agency website 
evolved.  The ECFS system for filing comments was initiated in 1998, but the complaint system 
was added some time thereafter without fanfare.  Now, the process for filing complaints is easier 
than ever before and actively encourages filing by email.  Cf. CGB, Filing an Informal 
Complaint With the FCC is Easy (www.fcc.gov/cgb/ consumerfacts/easycomplaint.html).   

22 Even when the sheer volume of complaints against a particular telecast is large, it does not 
mean that most members of the audience would support the imposition of legal sanctions.  For 
example, although the vast majority of complaints filed with the Commission in 2004 relate to 
the Super Bowl telecast, at least one nationwide poll suggests that most members of the 
broadcast audience do not agree that the broadcast was legally indecent.  See The Associated 
Press/Ipsos Poll: Janet Jackson’s Act Bad Taste, But Not a Federal Case, February 24, 2004 
(www.ipsos-na.com/news/pressrelease.cfm?id=2062&content=full) (nearly 80 percent of respon-
dents believed that the investigation is a waste of tax dollars). 
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portals. 23  According to these websites, existing mechanisms “make filing a broadcast indecency 

complaint as easy as picking up the telephone or sending an e-mail.”  See Exh. 2 at 1.  They note 

that “[o]ne of the few fortunate things about dealing with the FCC is that [it does] not require 

strict adherence to form,” id., and they give no indication that absence of a requirement for 

broadcasters to retain program recordings impedes pursuit of indecency claims.  Id. at 2.  

Another way such groups make ample use of existing enforcement mechanisms is to target 

specific shows the organization already has reviewed and forwarded to the FCC with allegations 

of indecency violations, and encouraging members or other individuals to “sign a petition” or fill 

out a web-based form against the program. 24  These submissions then are automatically 

forwarded to the Commission as separate complaints that are identical but for the name of the 

complainant, to be added to those already on file with respect to the targeted program. 25 

Ironically, on the day the Notice in this proceeding was issued, a new website dedicated 

to filing FCC complaints was launched.  The “Cleanup.tv” website exhorts visitors to “check 

back from time to time to join the FCC complaints of others,” and declares, “You do not have to 

experience an indecent broadcast firsthand in order to become outraged and file a complaint with 

the FCC!”  See Exh. 3 at 7.  Rather, as explained on the web site, all that need be done to file a 

complaint is to utilize the site’s automatic online complaint form or the complaint form letters 

                                                 
23 Examples of these websites are attached as Exhibits 2-5.  See also Rahner, supra note 18 

(“The FCC says [the jump in volume is attributable to] mass complaints through e-mail.  Web 
sites such as the Parents Television Council’s make it as easy as hitting a button.”). 

24 For examples, see Exh. 2 at 17-23 (encouraging site visitors to “join the complaints of 
others” and providing links to do so); Exh. 3 at 1-2, 4-5. 

25 For example, at the time of the FCC staff ruling in the Golden Globe matter, 93% of the 
complaints on file with the FCC had been submitted by persons associated with Parents 
Television Council.  Complaints About Various Licensees Regarding Their Airing of the 
“Golden Globe Awards” Program, 18 FCC Rcd. 19859 n.1 (Enf. Bur. 2003). 
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posted to the site along with “information about the [alleged] indecent incident.” 26  In support of 

this effort various organizations employ full-time staffs to watch, record and transcribe broadcast 

programming. 27   

 
B. Further Changes in the Complaint Process Threaten Due 

Process 

The possibility of a program taping and recording and retention requirement, coupled 

with recent changes to the substantive FCC indecency standards, and to its procedural rules in 

particular, would add to the burden already shouldered by broadcasters to the point where due 

process safeguards are threatened.  Even the staunchest pro-regulatory crusaders have said that 

the Commission’s processes for raising indecency concerns are easy and efficient to use.  And 

the number of complaints dismissed for failure to provide a tape is exceedingly small.  If 

anything, the extent to which the Commission has made it easier to file indecency complaints, 

the increasing frequency and severity of enforcement, and the emergence of organized 

campaigns to file duplicate complaints indicate that, if further action regarding the indecency 

                                                 
26 Cleanup.tv boasts that, using these tactics, more than 79,000 FCC complaints recently have 

been filed via the site, and “we have mobilized concerned citizens who have filed over 50,000 
complaints based on a single instance of broadcast indecency.”  Id. (bold in original).  Similarly, 
the PTC site declares that: “IN JUST TWO DAYS PTC WAS ABLE TO GATHER 7,000 
COMPLAINTS.”  www.parentstv.org/ptc/publications/ealerts/2003/0129.asp (large caps in 
original).  The sheer volume of complaints filed through such campaigns has overwhelmed the 
FCC’s server and crashed its systems for fielding consumer contact with the agency.  See Chris 
Baker, TV Complaints to FCC Soar as Parents Lead the Way, WASH. TIMES, May 24, 2004, at 
A1 (“Complaints Soar”). 

27 See Lynn Smith, For ‘Indecency’ Watchdogs, Work is a Day Full of TV, L.A. TIMES, May 
10, 2004, at A1 (“Indecency Watchdogs”) (reporting that staff members “watch[ ] TV … 
Monday through Friday, 7 ½ hours a day … keep[ing] tabs on dramas, sitcoms and reality 
shows”).  One group that employs at least six full-time “analysts” notes that its members “regu-
larly monitor television broadcasts” and can help if an individual wishing to file a complaint is 
“caught off guard by a program.”  See Exh. 2 at 2; Complaints Soar at A1.  It currently is 
expanding its monitoring efforts and is in the process of hiring additional personnel for this 
purpose.  See http://www.parentstv.org/PTC/internships/jobs.asp. 
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complaint process is warranted, it should be to make it more exacting for complainants, not more 

burdensome for broadcasters. 

The Commission once required complainants to furnish a tape or transcript, or a 

significant excerpt of a program alleged to be indecent before taking any action. 28  As recently 

as early 2002, Commissioner Martin observed that “[g]enerally, unless a consumer has a tape or 

transcript of the program in question, the Commission takes no further action on [an indecency] 

complaint.” 29  Not long thereafter, however, the Commission began backing away from the 

requirement, recharacterizing it as a “general practice” of requiring a tape or transcript, the 

absence of which is “not fatal” to an indecency complaint.  Infinity Broad. Corp. of Los Angeles, 

17 FCC Rcd. 9892, 9895 (2002).  As time went on the Commission’s “general practice” was 

reduced to “not a requirement” and finally became merely something “used by the Commission 

to assist in the evaluation of indecency complaints.” 30   

                                                 
28 See, e.g., WMCQ Licensing, Inc., 15 FCC Rcd. 8111, 8113 n.8 (Enf. Bur. 2000); L..M. 

Communications of S.C., Inc., Mem. Op. & Order, DA 98-1157, ¶ 4 n.2 (MMB 1998); Mr. Steve 
Bridges, Vice Pres., 9 FCC Rcd. 1681, (MMB 1994); Nationwide Communications, Inc., 6 FCC 
Rcd. 3695 (MMB 1990) (noting that “[n]ormally, in evaluating indecency complaints, it is our 
policy to insist upon supporting evidence taken directly from the offending broadcast” to 
“increase[ ] the reliability of the complaint as a basis for possible … inquiry or action,” but 
accepting a substitute recording in the case at bar).  See also Press Statement of Comm’r Gloria 
Tristani; Enforcement Letter Ruling Regarding Indecency Complaints Against WDCG(FM), 
2001 WL 740587 (rel. July 2, 2001); Press Statement of Comm’r Gloria Tristani; Enforcement 
Letter Ruling Regarding Indecency Complaints Against WTFX-TV, 2001 WL 721678  (rel. June 
27, 2001) (both citing dismissals of indecency complaints due to lack of tape or transcript). 

29 Establishment of Rules Governing Procedures to be Followed When Informal Complaints 
are Filed by Consumers Against Entities Regulated by the Commission, 17 FCC Rcd. 3919, 3954 
(2002) (Statement of Comm’r Martin). 

30 Infinity Broad. Operations, Inc., 17 FCC Rcd. 27,711, 27,715-16 (Enf. Bur. 2002) (quoting 
Infinity Broad. Corp. of Los Angeles, 16 FCC Rcd. 6967, ¶ 11 (Enf. Bur. 2001), aff’d 17 FCC 
Rcd. 9892). 
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By the end of last year, the Commission had begun shifting the burden from requiring 

complainants to provide a tape or transcript or a significant portion of the program complained of 

to requiring that licensees provide such evidence to defend against indecency charges. 31  This 

shift of the burden was completed earlier this year as part of the above-described indecency 

“crackdown.” 32  The transformation of the procedural requirement has resulted in a presumption 

that a complaint is valid unless the licensee can disprove it, effectively reversing the burden of 

proof in indecency cases, as the Commission acknowledges. 33  But such an approach “raises 

serious constitutional difficulties” when the government seeks “to impose on [a speaker] the 

burden of proving his speech is not unlawful.” 34   

                                                 
31 See, e.g., Entercom Portland License, LLC, 18 FCC Rcd. 25,484, 25,487 n.21 (2003) (“We 

find that once a complainant makes a prima facie case alleging the broadcast of indecent 
material, it is appropriate for the Bureau to seek from the licensee a tape or transcript not only of 
the material relevant to the complaint, but also of a reasonable amount of preceding and 
subsequent material ….”) (emphasis added). 

32 See Capstar, 19 FCC Rcd. at 4961; id. at 4973 (Statement of Comm’r Martin) (supporting 
action in part on grounds it would mean “[c]omplaints should no longer be denied because of a 
lack of tape, transcript or significant excerpt”) (emphasis added).  See also Emmis Radio License 
Corp., 19 FCC Rcd. 6452 (2004). 

33 See Notice ¶ 7 n.9 (“We have held that in cases in which a licensee can neither confirm nor 
deny the allegations of indecent broadcasts in a complaint, we have held that the broadcasts 
occurred.”) (citing Clear Channel, 19 FCC Rcd. 1768).  As the Chief of the FCC’s Enforcement 
Bureau has explained the process, “[i]f the station can’t refute information in the complaint, 
we’ll assume the complainant got it right.”  Bill McConnell, New Rules for Risqué Business, 
BROADCASTING & CABLE, March 4, 2002.   

34 Ashcroft v. Free Speech Coalition, 535 U.S. 234, 255 (2002); ACLU v. Ashcroft, 322 F.3d 
240, 260 (3d Cir. 2003), aff’d on other grounds, 124 S. Ct. 2783 (2004).  See also Freedman v. 
Maryland, 380 U.S. 51, 58-61 (1965); Speiser v. Randall, 357 U.S. 513, 525 (1958).  Cf., Play-
boy Entmt. Group, Inc., 529 U.S. 803, 816 (2000); Interactive Digital Software Ass’n v. St. Louis 
County, 329 F.3d 954, 959 (8th Cir. 2003). 



 

 14

Due process safeguards are especially important where a bare allegation can trigger the 

FCC’s enforcement process and result in costly – and usually fruitless – investigations. 35  In the 

Notice, however, the Commission appears to assume that it is appropriate to facilitate 

unsupported complaints that a broadcast is indecent and to place the burden on broadcasters to 

disprove the allegations. 36  Such a lowering of procedural safeguards only encourages the 

onslaught of indecency complaints – whether meritorious or not – and may encourage the 

Commission to pursue even flimsy and vague charges of indecency that previously would have 

failed any threshold test. 

                                                 
35 The Commission has elsewhere stressed that it “need not allow the administrative process 

to be obstructed or overwhelmed by copious … protests.”  Amendment of Section 73.202(b) 
(Anniston and Ashland, Ala., et al.), 19 FCC Rcd. 1603, 1604 (2004).  It has found this to be 
particularly apropos with respect to “conclusory assertions that … material [is] obscene or 
indecent” that are lodged with the “primary aim … to harass” FCC licensees.  Litigation 
Recovery Trust, 17 FCC Rcd. 21,852, 21856-57 (2002). 

36 The Enforcement Bureau recently sent an extensive Letter of Inquiry to one member of the 
Broadcasters’ Coalition based on the following bizarre complaint, not backed by a tape or 
transcript: 

“This morning at approximately 7:30 am while preparing for work, I heard the 
radio broadcaster [name of personality] use the word ‘shit’ over open air.”  After 
naming the date of the broadcast and the station, the complainant added “I was so 
mad I was shaking, and my poor daughter went into a catatonic state … her virgin 
ears actually started smoking upon the utterance of that foul invective.” 

The email correspondent urges the FCC to ensure the personality, the licensee, and all affiliates 
“that helped broadcast this filth are investigated and hopefully fined for this blatant violation of 
the obscenity standards you have set.”  The writer finally urges the Commission to “Keep on 
Squelchin!”  On this basis the Bureau dutifully directed the licensee to answer whether it had 
broadcast “the Expletive” over the named station or “any other station licensed to it” and to 
supply “any and all compact discs, audio tapes, transcripts or other Documents reproducing, 
discussing, or otherwise relating to the material so broadcast over the station.” 
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III. A PROGRAM TAPING AND RETENTION REQUIREMENT WOULD 
IMPOSE SIGNIFICANT BURDENS ON BROADCASTERS  

Members of the Broadcasters’ Coalition, like other licensees, would bear the brunt of any 

Commission rule that requires them to tape and retain the material that airs on their respective 

stations.  Putting aside the chilling effect and other First Amendment burdens arising from the 

censorial threat posed by such rules, the requirements will impose unwarranted economic and 

administrative burdens.  The costs of retaining tapes of every moment of airtime for any 

television or radio station quickly mount, particularly as one considers retention periods of 60 

days, 90 days, or even longer.  Notice ¶ 7.  The burden that potential taping and retention 

requirements pose clearly is insupportable. 

The Commission in the past has considered whether to require licensees to retain 

recordings of their programs and has concluded the purported benefits do not justify the burdens.  

In the late 1970s the FCC entertained measures that, like the current proposal, were intended to 

enhance its ability to regulate broadcast content, including such policies as the fairness doctrine, 

personal attack rules, commercial limits, and children’s television rules, among others.  Petition 

for Rulemaking to Require Broadcast Licensees to Maintain Certain Program Records, 64 

F.C.C.2d 1100 (1977).  Proponents of a taping requirement argued at the time that “the public 

needs an electronic library as a reference tool to fully review and assess the types and adequacy 

of programming.”  Id. at 1111.  Opponents pointed to the cost and administrative burden, noting 

it would impose “an additional chore … without a consequent benefit to the public.”  Id.  Broad-

casters also argued that removing licensee discretion from the decision of whether or not to make 

and retain tapes would exert a chilling effect on free expression. 37   

                                                 
37 Id. at 1112-13.  The Commission declined to address the constitutional issues because they 

were being addressed in another proceeding at the time.  However, it acknowledged “concern 
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Though the Commission found the record to be disputed regarding the costs of a taping 

requirement, 38 it nevertheless was “not convinced that the public benefits outweigh the costs 

imposed.”  Id. at 1113.  Notwithstanding differences of opinion as to the exact costs involved, it 

found “there is no doubt that production, retention, retrieval and playback of the recordings 

would cause almost every station to expend money which is now available for public service 

programming or other purposes.”  It also was concerned that the burdens of a program taping 

rule “would fall in a disproportionately heavy manner on very small stations.”  Id.  Given its 

additional finding that its rules “can be enforced without these additional requirements,” the  

Commission concluded there was an insufficient regulatory benefit to support the obvious 

burdens.  The Commission should reach the same conclusion in this proceeding. 

Today, a program taping and retention requirement would still impose substantial 

financial burdens on broadcasters, sufficient to outweigh any potential benefits, notwithstanding 

the Notice’s suggestions to the contrary.  Notice ¶ 9 (asking whether digital recording and 

storage reduces program retention costs).  It is still the case that program recording and retention 

requirements would require the expenditure of funds that otherwise could be dedicated to 

programming and/or providing other service to the public.  Almost from the day the Notice 

issued, the Commission’s Electronic Comment File System has seen a growing record in this 

docket attesting to the cost of the instant proposal.  One small broadcaster estimated the 

requirement would cost “in the thousands” of dollars, plus the cost of hiring “at least another ½ 

                                                                                                                                                             
that the proposed rule might have a chilling effect on free speech and press cannot easily be 
dismissed.”  Id. at 1113 n.16.  This issue is discussed infra at Section IV.A. 

38 The Commission cited comments estimating the cost of recording and retaining videotapes 
would range from $120,000 per television station over a two-year period to more than $382,000.  
The cost to radio stations was estimated at about $4,000 per station per year, not counting costs 
associated with personnel, cataloging, filing, storage, retrieval and supervision.  Id. at 1112.   
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time employee,” not to mention costs for archiving and tape storage. 39  Others estimated cost of 

$6,000 to $10,000 per station for a computerized system that includes a backup to ensure 

recording in the event of equipment failure, plus an estimated $4,500 per station each year 

thereafter to operate it. 40  Yet another licensee calculated she would have to allocate 5 percent of 

total staff time to recording programming, at a cost of more than $400 per month.  Comment of 

KVAK Radio, MB Docket No. 04-232, filed Aug. 10, 2004, at 1.  By way of reference, KVAK 

explained that the station would need an additional five new advertisers just to cover the costs of 

recording programming.  Id.  Numerous commenters indicated costs associated with such a 

requirement will directly affect their ability to provide local news and public service 

programming. 41  

Projections by the members of the Broadcasters’ Coalition confirm that the above-cited 

costs are real and, potentially, massive.  On the television side, Viacom has found, for example, 

that it would cost approximately $40,000 for each high definition television station, and $30,000 

for each standard definition station, just for equipment to implement the requirement. 42  These 

figures are based on deploying a high-end personal computer with a special video card that 

permits storage of audio-video signals on a rewritable drive using an automated system that will 

                                                 
39 Comment of KRLN/KSTY Radio, MB Docket No. 04-232, filed Aug. 3, 2004, at 1. 

40 Comments of James P. Wagner, MB Docket No. 04-232, filed July 30, 2004, at 2-4; 
Comment of Elyria-Lorain Broad. Co., MB Docket No. 04-232, filed Aug. 16, 2004, at 1. 

41 Comment of KDQN, MB Docket No. 04-232, filed Aug. 9, 2004, at 1; Comment of 
KERO-TV, MB Docket No. 04-232, filed Aug. 5, 2004, at 1; Comment of Larry Fuss, MB 
Docket No. 04-232, filed Aug. 9, 2004, at 1; Comment of Taylor University, MB Docket No. 04-
232, filed Aug. 6, 2004, at 1.  See also generally Comment of Hon. Mike Ross, MB Docket No. 
04-232, filed July 21, 2004, at 1. 

42 These amounts are based on the cost of systems presently in use by broadcasters other than 
the Broadcasters’ Coalition of which members of Viacom’s technical staff are personally aware. 
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continuously record – and purge 60 days later – the whole of each station’s output (with 

additional drives required for 90-day retention) in near-VHS quality MPEG-4 files, 43 and station 

personnel time to create and install the system.  Each station would require two systems for each 

program stream to provide redundancy to ensure compliance in the event of equipment problems.  

Smaller broadcasters that cannot take as much advantage of economies of scale or scope may 

face even higher per-station costs approaching $100,000, as Sarkes Tarzian reports. 44  

With respect to radio, Citadel projects that it, for example, would have to install for its 

stations a system to digitally record each cluster of stations, at an estimated cost of $10,000 to 

$12,000 to acquire and install equipment capable of recording 90 days of audio for multiple 

stations, for a company total of $540,000.  Even a system that uses a traditional personal 

computer and hard-disk-based storage, Beasley estimates, would cost $1,250 per cluster, plus an 

additional $750 per station (for a system-wide cost of approximately $44,000), assuming a 90 

day retention period, and these costs increase significantly with a longer retention period and/or 

permanent archiving. 45   

Significantly, all the foregoing represents only the upfront costs to implement a taping 

and retention program.  There also would be significant staffing, training, recruitment, labeling, 

cataloging, filing, storage, retrieval and recycling costs associated with a program retention 

requirement.  In addition, copies reviewable by requesting members of the public would have to 

                                                 
43 The cost increases approximately ten-fold if the rules require retaining broadcast-quality 

recordings of programming. 

44 Sarkes Tarzian further notes (as did Viacom) that the cost estimate doubles to the extent it 
is necessary to include redundancy protection in the system. 

45 In addition to equipment costs, stations will incur labor and other costs for installation, 
configuration and other set-up of the hardware.  Entercom estimates, for example, that this cost 
alone could exceed $20,000. 
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be made from the electronic storage equipment in which the programs are maintained, and this 

would add another layer of expense.  Sarkes Tarzian also estimates that it eventually would need 

to rent climate-controlled off-site storage space, at a current cost of $2,750 per year, to store the 

recordings. 

When such expenses are considered on an industry-wide basis, the potential aggregate 

costs are enormous.  For example, the National Association of Broadcasters (“NAB”) very 

conservatively estimates that equipment costs alone for the radio industry would exceed $18 

million.  This figure is based on the minimum estimated cost for equipment and does not include 

operating expenses and personnel costs. 46  Using NAB’s mid-range estimate, which is more 

consistent with the figures set forth by other commenters, the cost to the radio industry could 

exceed $100 million. 47  For television, NAB projects costs of between $15.5 and 18 million to 

record and retain a single channel of programming on the nation’s 1700 TV stations, and 

between $23.3 and $54.5 million for multicast channels, depending on the number of 

programming streams.  NAB Comments at 15-16 & n.27.  These huge burdens would be 

imposed despite the fact that a miniscule number of programs are the subject of complaints.  And 

of that small number, only about one percent are dismissed for lack of substantiation. 

                                                 
46 See Comments of the National Association of Broadcasters, MB Docket No. 04-232 

(“NAB Comments”), at 11-18.  NAB says that “equipment costs vary substantially, ranging from 
$1,340 to $10,000” per station, and that “[t]hese estimates exclude the cost of installation, staff 
training, and any additional employee costs.”  Id. at 12 (emphasis in original).  It then takes the 
lowest possible equipment cost of $1,340 per station to derive what it calls “a low estimate of the 
equipment costs to the radio industry” of just over $18 million.  Id. at 13 (emphasis in original).   

47 Using the mid-point estimate provided in NAB’s comments, of $6425 for (90-day) storage 
cost and $850 for other costs, id. at 14, the figure for radio stations expands to over $98 million.  
See also Joint Comments of the North Carolina Association of Broadcasters and Virginia Asso-
ciation of Broadcasters, MB Docket No. 04-232, at 11 (estimating equipment costs of $5,000 to 
$15,000 per radio station).  
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IV. A RECORDING REQUIREMENT TO FACILITATE INDECENCY 
COMPLAINTS WOULD VIOLATE THE FIRST AMENDMENT 

The FCC regularly claims that the First Amendment is a “critical limitation” on its ability 

to enforce Section 1464, 48 and reviewing courts often reinforce the concept that the FCC must 

“walk a tightrope” whenever it engages in content regulation. 49  Specifically in the context of 

regulating indecent broadcasts, reviewing courts have approved the Commission’s authority to 

regulate speech only to the extent the agency exercises “caution” and “restraint” in its enforce-

ment policies. 50  Courts have reined in the Commission in the past when it has failed to show 

sufficient sensitivity to First Amendment concerns and when its constitutional analyses are 

“more ritual than real.” 51  In this instance, a taping requirement would tip the balance away from 

“caution” and “restraint” by imposing significant burdens and reinforcing the message that “Big 

Brother is Watching.” 

                                                 
48 Golden Globe Awards, 19 FCC Rcd. at 4977. 

49 CBS, Inc. v. Democratic Nat’l Comm., 412 U.S. 94, 102, 117 (1973); Banzhaf v. FCC, 405 
F.2d 1082, 1095 (D.C. Cir. 1968), cert. denied sub. nom. Tobacco Inst., Inc. v. FCC, 396 U.S. 
342 (1969). 

50 FCC v. Pacifica Found., Inc., 438 U.S. 726 (1978) (Powell, J., concurring) (“the Commis-
sion may be expected to proceed cautiously [in enforcing its indecency rules], as it has in the 
past”); Action for Children’s Television v. FCC, 852 F.2d 1332, 1340 n.14 (D.C. Cir. 1988) 
(“ACT I”) (“the potential chilling effect of the FCC’s generic definition . . . will be tempered by 
the Commission’s restrained enforcement policy”). 

51 ACT I, 852 F.2d at 1341.  See id. at 1343 n.18, 1344 (“the FCC may regulate [indecent] 
material only with due respect for the high value our Constitution places on what the people say 
and hear,” and such regulation cannot be accomplished constitutionally “unless the FCC adopts a 
reasonable safe harbor rule”); Action for Children’s Television v. FCC, 932 F.2d 1504 (D.C. Cir. 
1991) (“ACT II”) (striking down a rider to a 1989 appropriations bill that required the FCC to 
eliminate the indecency “safe harbor” and to enforce Section 1464’s indecency ban 24 hours per 
day).  Although the Supreme Court has not yet had an opportunity to reconsider the substantive 
indecency rules in the context of broadcasting, more recent decisions relating to non-broadcast 
media raise questions about how far the Commission may go in this sensitive area.  Playboy 
Entmt. Group, 529 U.S. at 826; Reno v. ACLU, 521 U.S. 844, 871-881 (1997); Denver Area 
Educ. Telecomms. Consortium v. FCC, 518 U.S. 717, 744 (1996). 
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A. A Program Taping Requirement Would Increase the Chilling 
Effects of “Regulation by Raised Eyebrow”  

The Commission is proposing to impose a taping requirement for the sole purpose of 

regulating broadcast content.  The primary purpose of the proposed requirement is to “increase 

the effectiveness” of the government’s restrictions on broadcast indecency.  But the Commission 

also suggests that such a requirement “can be useful to enforcement of other types of complaints 

based on program content,” such as children’s TV commercial limits and sponsorship ID 

restrictions.  Notice ¶ 11.  Whenever the Commission interprets its statutory authority for the 

purpose of regulating programming content, it raises First Amendment concerns.  See MPAA v. 

FCC, 309 F.3 796, 805 (D.C. Cir. 2002).  See also Accuracy in Media v. FCC, 521 F.2d 288, 

296-297 (D.C. Cir. 1975) (interpreting the Act to create “a more active role by the FCC in 

oversight of programming . . . threaten[s] to upset the constitutional balance”). 

Such concerns are particularly acute with respect to taping requirements because they 

reinforce the government’s ability to supervise content more intensively.  Accordingly, in 

Community-Service Broadcasting of Mid-America, Inc. v. FCC, 593 F.2d 1102, 1105 (D.C. Cir. 

1978) (en banc), the D.C. Circuit struck down a statutory requirement that noncommercial 

broadcasters maintain an audio recording for 60 days of any program in which an issue of public 

importance is discussed.  The majority invalidated the provision, finding that it “places 

substantial burdens on noncommercial educational broadcasters and presents the risk of direct 

governmental interference with program content.” 52  The court also found that “no substantial 

                                                 
52 Community-Service Broad., 593 F.2d at 1105.  The taping requirement was adopted during 

the Nixon Administration as part of an effort to exert greater control over programming on 
public broadcasting and to thereby influence its content.  See Public Broadcasting Hearings on S. 
1090 Before the Subcomm. on Communications of the Senate Comm. on Commerce, 93d Cong., 
1st Sess. 113-114 (1973).  See also Network Project v. Corporation for Public Broad., 398 F. 
Supp. 1332, 1335 (D.D.C. 1975) (claims dismissed on jurisdictional grounds), aff’d in part and 
rev’d in part, 561 F.2d 963 (D.C. Cir. 1977). 



 

 22

governmental interest has been shown on the other side of the constitutional balance.”  

Community-Service Broad., 593 F.2d  at 1105.  As that case was being litigated, the FCC 

rejected a proposal that would have required commercial broadcasters to retain tapes of their 

programs.  The Commission noted that “the concern that the proposed rule might have a chilling 

effect on free speech and press cannot be easily dismissed,” but deferred judgment on the 

constitutional issue because it was being considered by the court in Community-Service 

Broadcasting.  Petition for Rulemaking to Require Broadcast Licensees to Maintain Certain 

Program Records, 64 F.C.C.2d at 1113.  In ultimately deciding the issue before it, the D.C. 

Circuit noted that the FCC “concluded that the burdens involved outweighed any benefits of the 

required recording and declined to impose this obligation on commercial broadcasters.”  

Community-Service Broad., 593 F.2d at 1122. 

Although the majority opinion focused on equal protection problems created by the 

special requirement for noncommercial broadcasters, it nevertheless compared its equal 

protection analysis to the relevant First Amendment test, noting that “where, as here, 

fundamental rights are involved, stricter scrutiny is appropriate.”  Id.  Additionally, Chief Judge 

Skelly Wright, who authored the majority opinion, also discussed the First Amendment 

implications of a recording requirement.  Along with Judge Wilkey, he concluded that the taping 

requirement “in its purpose and operation serves to burden and chill the exercise of First 

Amendment rights by noncommercial broadcasters.”  Id. at 1110 (Wright, C.J.).  In reaching this 

conclusion, Judge Wright addressed many of the issues that are relevant here.  He noted that “the 

operation of the taping requirement serves to facilitate the exercise of ‘raised eyebrow’ 

regulation” because “it provides a mechanism, for those who would wish to do so, to review 
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systematically the content of . . . programming” and “based on such review they may make use 

of existing means for communicating their displeasure.”  Id. at 1116. 

Judge Wright wrote that the costs involved in “responding to FCC inquiries or partici-

pating in license renewal hearings, as well as the uncertainties involved, independently exert a 

chilling effect on the licensee’s willingness to court official displeasure.”  Id.  He observed that a 

“[c]hilling effect is, by its nature, difficult to establish in concrete terms; the absence of any 

direct actions against individuals assertedly subject to a chill can be viewed as much as proof of 

the success of the chill as of evidence of the absence of any need for concern.  To be sure, where 

actual instances of harassment are established, or where past experience with similar regulation 

yields concrete evidence of a successful chill, the case is a stronger one, and the burden on 

government to justify its regulation must be heavier.”  Id. at 1118 (emphasis added).   

A chilling effect can exist even when a taping requirement “neither creates any new 

content restrictions … nor establishes any new mechanism for enforcement of existing 

standards” to the extent the measure was adopted for the purpose of exerting greater control over 

content.  Id. at 1115.  In analyzing such matters, the court’s “ultimate concern is not so much 

what government officials will actually do, but with how reasonable broadcasters will perceive 

regulation, and with the likelihood they will censor themselves to avoid official pressure and 

regulation.”  Id. at 1116.  See also id. at 1124 (Robinson, J., concurring) (“Judge Wright’s 

opinion presents a persuasive analysis of the chill that [the taping requirement] could forbode for 

First Amendment expression.”). 

In the current environment, with the FCC enforcing broader, more open-ended standards 

and imposing heightened penalties, the taping requirement would have a widespread chilling 

effect.  Broadcasters already are taking significant actions to self-censor their programming and 
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to cut back on live programming, and this would only increase with a taping requirement.  Such 

a requirement will have a heightened effect as the Commission exerts closer ongoing oversight 

of programming.  Former Commissioner Glen O. Robinson has described “regulation by the 

lifted eyebrow” as a “Sword of Damocles” over the broadcaster’s head.  “If the sword does not 

often fall, neither is it ever lifted and the in terrorem effect of the sword’s presence enables the 

Commission to exercise far-reaching powers of control over the licensee’s operations.” 53  “If the 

Government can require the most pervasive and effective information medium in the history of 

this country to make tapes of its broadcasting for possible government inspection, in its own self-

interest that medium will trim its sails to abide the prevailing winds.”  Community-Service 

Broad., 593 F.2d at 1123 (Wright, C.J.). 

B. A Program Taping Requirement Would Fail Even 
Intermediate First Amendment Scrutiny 

At a minimum, a taping requirement must satisfy intermediate First Amendment scrutiny.  

Community-Service Broad., 593 F.2d at 1114.  Under this level of scrutiny, the government is 

required to show that its regulations will directly and materially serve an important interest, and 

that that policy is narrowly tailored and will restrict no more speech than necessary.  Turner 

Broad. Sys. v. FCC, 520 U.S. 180, 189-90 (1997) (“Turner II”).  See United States v. O'Brien, 

391 U.S. 367, 377 (1968).  As the majority noted in Community-Service Broadcasting, in 

evaluating the constitutionality of a taping and retention requirement, “a governmental interest, 

no matter how substantial in and of itself, cannot serve to justify a statutory classification when 

the interest is not in fact one which is truly furthered by the statute.”  593 F.2d at 1123. 

                                                 
53 Glen O. Robinson, The FCC and the First Amendment: Observations on 40 Years of Radio 

and Television Regulation, 52 MINN. L. REV. 67, 119 (1967). 
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For purposes of this analysis, the government cannot assume that the relevant interest is a 

generalized goal of “protecting children” since the Notice states that the Commission does not 

intend to examine the substance of its indecency rules.  Notice ¶ 11 (“we do not raise for 

comment in this proceeding our substantive standards for indecency or any other rules that may 

be implicated”).  Rather, the Commission has a constitutional duty to demonstrate a substantial 

interest in adopting a taping and retention requirement in order to materially “improve[e] our 

enforcement process.”  Id. ¶ 1.  In this connection the government’s burden is to show the effect 

of unsubstantiated complaints on the overall indecency enforcement regime is “real, not merely 

conjectural.”  Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664 (1994) (“Turner I”).  That is, it 

must “show a record that validates the regulations, not just the abstract statutory authority.”  

Time Warner Entmt. Co., L.P. v. FCC, 240 F.3d 1126, 1130 (D.C. Cir. 2001) (emphasis in 

original).  Thus, the fact that the FCC is empowered to enforce broadcast indecency rules as a 

general matter does not alone demonstrate an interest sufficient to require all broadcasters to 

record and retain all their programming.  Id.  (“Constitutional authority to impose some 

[regulation] is not authority to impose any [regulation] imaginable.”). 

Regardless of how the Commission ultimately may characterize its interest, it is required 

under intermediate scrutiny to demonstrate that its proposed regulation will serve that interest in 

a “direct and material way.”  Turner I, 512 U.S. at 664.  In applying this requirement courts will 

invalidate restrictions on speech that provide “only ineffective or remote support for the 

government’s purpose.”  Greater New Orleans Broad. Ass’n, Inc. v. United States, 527 U.S. 173, 

188 (1999).  See also City of Cincinnati v. Discovery Network, Inc., 507 U.S. 410 (1993).  Here, 

the Commission’s own data undermines its ability to make any such showing.  It demonstrates 

that, at maximum, 1 percent of the dismissals of complaints may be attributed to the absence of a 
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tape or transcript.  And even this number is exaggerated because it fails to account for other 

defects that explain the dismissals.  Moreover, the Commission has the burden to demonstrate 

that the taping and retention requirement would cure the asserted problem. 54  In this regard, “the 

First Amendment does not permit us to tolerate even minimal burdens on protected rights where 

no legitimate government interest is truly being served.”  Community-Service Broad., 593 F.2d at 

1122 (Wright, C.J.). 

The Commission’s most significant hurdle, however, is the extent to which a taping 

requirement is an example of regulatory overkill.  As one broadcast commenter put it, “[a]s an 

Oklahoma broadcaster for over 40 years, I know of not one incident of indecency in Oklahoma 

by a radio or television station,” yet the proposed rule would require all licensees to record all 

programming nonetheless. 55  The sheer number of hours that must be recorded in response to 

such a rule is staggering.  If the Commission requires that tapes be retained for 90 days, the rule 

would require the recording and storage of over 26 million hours of programming each calendar 

quarter. 56  As explained above, such a requirement would impose significant burdens on 

licensees.  Yet it would impose this mammoth undertaking despite the fact that complaints 

alleging indecent content might represent – at most – an hour or two of that time, and only a tiny 

                                                 
54 Obviously, in cases where a complaint is filed more than 60 or 90 days after a broadcast, or 

if the FCC’s inquiry is outside that period, a taping and retention rule will have no regulatory 
benefit whatsoever. 

55 Comments of Carl C. Smith, MB Docket No. 04-232, filed July 13, 2004, at 1. 

56 This figure assumes that programming between 6 a.m. and 10 p.m. would be recorded and 
the tapes retained for a period of 90 days, based on station totals as reported by the Commission, 
not counting translator or booster stations.  See FCC News Release, Broadcast Station Totals as 
of March 31, 2004 (April 27, 2004). 
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fraction of those complaints would fail for lack of substantiation. 57  Judge Wright observed in 

Community-Service Broadcasting of Mid-America that “[s]uch ‘overinclusiveness’ of the 

statute’s application [in imposing a taping requirement] is inconsistent with O’Brien’s additional 

requirement that the government regulations be no more restrictive than is essential to further the 

substantial goals served.”  593 F.2d at 1120.  In this circumstance, the constitutional barrier to 

imposing such an overly burdensome rule appears to be insurmountable. 

V. CONCLUSION 

The Broadcasters’ Coalition urges the Commission to reject the proposed taping and 

retention requirement as unnecessary and excessively burdensome.  Instead, the Commission 

should use this proceeding as an opportunity to reform its complaint procedures to reduce abuses 

of the process by groups intent on exercising a “heckler’s veto.”  It is all the more important to 

keep “the starch in the standards” where, as here, “the daily politics cries loudest for limiting 

what may be said.”  Denver Area Educ. Telecomms., 518 U.S. at 774 (Souter, J. concurring). 

                                                 
57 See generally Exh. 1 (Thus far in 2004, roughly 530,000 complaints on file relate to only 

23 programs). 
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 Beasley Broadcast Group, Inc. is the nation’s 17th largest radio broadcasting 

company.  Headquartered in Naples, Florida, Beasley Broadcast Group, Inc. owns or operates 41 

radio stations (26 FM and 15 AM) in ten large and mid-sized markets in the United States. 

 Citadel Broadcasting Corporation is a radio broadcaster serving primarily mid-

sized markets in the United States.  Through its operating subsidiary, Citadel Broadcasting 

Company, Citadel owns and/or operates 214 radio stations in 45 markets. 

 Clarke Broadcasting Corporation is a small family-owned company that has 

been in business since 1956.  It currently owns and operates three radio stations in Tuolomne 

County, California. 

 Entercom Communications Corp. is the nation's fourth largest radio 

broadcaster, operating in Boston, Seattle, Denver, Portland, Sacramento, Kansas City, 

Indianapolis, Milwaukee, New Orleans, Norfolk, Buffalo, Memphis, Providence, Greensboro, 

Greenville/Spartanburg, Rochester, Madison, Wichita, Wilkes-Barre/Scranton, Gaines-

ville/Ocala, and Longview/Kelso, WA. 

 Fox Entertainment Group, Inc. is a multi-faceted entertainment company with 

operations in four business segments: (1) the production and distribution of filmed entertainment, 

including the production of programming for television and cable distribution; (2) television 

station ownership; (3) the FOX Network; and (4) cable network programming channels.  

 Galaxy Communications, L.P., owns and operates 13 radio stations in the 

Albany, NY, Syracuse, NY and Utica-Rome, NY markets. 

 Multicultural Radio Broadcasting, Inc. was founded in 1972 and has grown to 

be the largest multi-language company in the USA with 47 radio stations, television, and media 

publications.  Headquartered in New York, Multicultural Radio Broadcasting delivers cultural-
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relevant content in a variety of languages including Mandarin, Cantonese, Spanish, Korean, and 

English. 

 Radio One, Inc. (www.radio-one.com) is the nation's seventh largest radio 

broadcasting company (based on 2003 net broadcast revenue) and the largest company that 

primarily targets African-American and urban listeners.  Radio One owns and/or operates 68 

radio stations located in 22 urban markets in the United States and reaches greater than 13 

million listeners every week. Radio One also programs “XM 139 THE POWER” on XM 

Satellite Radio and owns approximately 40% of TV One, LLC, an African-American targeted 

cable channel, which is a joint venture with Comcast Corporation. 

 Sarkes Tarzian, Inc., owns and operates 4 radio stations and 2 television stations 

in the Chattanooga, TN, Reno, NV, Ft. Wayne, IN and Bloomington, IN markets. 

 Viacom, Inc. is a leading global media company, with preeminent positions in 

broadcast and cable television, radio, outdoor advertising, and online.  With programming that 

appeals to audiences in every demographic category across virtually all media, the company is a 

leader in the creation, promotion, and distribution of entertainment, news, sports, music, and 

comedy. Viacom's well-known brands include CBS, MTV, Nickelodeon, Nick at Nite, VH1, 

BET, Paramount Pictures, Infinity Broadcasting, Viacom Outdoor, UPN, TV Land, Comedy 

Central, CMT: Country Music Television, Spike TV, Showtime, Blockbuster, and Simon & 

Schuster. 

 Washington State Association of Broadcasters is a not-for-profit trade asso-

ciation organized under the laws of the state of Washington for the purpose of the advancement 

of the broadcasting industry in the state of Washington, to protect and promote generally the 

interests of the broadcasting industry, and to foster a legal and regulatory environment conducive 
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to the welfare and benefit of the broadcasting industry and its mandate to broadcast in the public 

interest, convenience and necessity.  Its membership includes 156 radio stations and 23 tele-

vision stations licensed by the Federal Communications Commission to serve local communities 

situated in the state of Washington. 

 








































































































